INTRODUCTION
In the past twenty-five years, the American juvenile justice system has changed dramatically. Legislatures, executive agencies, and courts across the United States have joined to transform this system from a means of rehabilitating errant children to a means of punishing juveniles for criminal acts. 1 While the goals of juvenile justice may have changed, the methods employed by juvenile courts and state agencies to achieve these goals do not completely reflect this transformation. 2 The latitude of discretion enjoyed by juvenile courts and agencies in administering what used to be a process of rehabilitation now threatens juveniles in an increasingly adversarial process designed to exact retribution. As juvenile court adjudication assumes the nature and consequences of the adult criminal justice system, courts will find it more difficult to justify withholding from juveniles the same procedural safeguards constitutionally guaranteed to criminal defendants.
The shift toward punishment in juvenile justice is necessarily inconsistent, as it has developed on a state-by-state basis. 3 Different methods employed by the states to transform juvenile justice have led to anomalous judicial interpretations concerning the constitutionality of these various methods. Many courts seem caught between justifying the discretion of a previously benevolent juvenile justice system, and extending the constitutionally guaranteed procedural and substantive protections of criminal defendants to delin-quents embroiled in an ever more hostile juvenile adjudication process. For example, some courts still consider juvenile court adjudication distinct from criminal prosecution for the purpose of Fifth and Fourteenth Amendment due process analysis. 4 Yet, courts may also find the involuntary commitment of juvenile delinquents analogous to criminal imprisonment when applying the Eighth Amendment prohibition against cruel and unusual punishment. 5 The courts have interpreted the Thirteenth Amendment prohibition of involuntary servitude with similar inconsistency in the area ofjuvenilejustice. 6 The Thirteenth Amendment, widely recognized as the Amendment that proscribed slavery, also prohibits involuntary servitude "except as a punishment for crime whereof the party shall have been duly convicted. ' 7 In the context ofjuvenile justice, the Thirteenth Amendment raises the question of whether states may compel juvenile delinquents to perform involuntary labor as part of their juvenile court disposition.
Court-ordered community service and vocational training programs in juvenile detention centers are often incorporated into juvenile delinquent rehabilitation. 8 In addition, some juvenile justice statutes subject delinquents to compulsory labor expressly for the purpose of punishment, not rehabilitation. 9 Under the terms of the Thirteenth Amendment, however, involuntary servitude may exist only "as a punishment for crime" of which a person has been "duly convicted."' 0 Since juvenile court adjudication does not provide 4 See, e.g., In re S.C., 790 S.W.2d 766 (Tex. Ct. App. 1990) (adjudication in juvenile court without indictment does not violate due process); State v. Schaaf, 743 P.2d 240 (Wash. 1987) (legislature may constitutionally deny juveniles the right to jury trial; juveniles do not form a suspect class for equal protection purposes). Tex. 1983 ) (applying the Thirteenth Amendment to strictly limit compulsory labor at juvenile detention centers); In re S.C., 790 S.W.2d at 774-75 (applying the Thirteenth Amendment criminal punishment exception to allow state imposition of compulsory labor on delinquents). 7 U.S. CONST. amend. XIII, § 1. The entire amendment reads: Section 1. Neither slavery nor involuntary servitude, except as punishment for a crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction. Section 2. Congress shall have the power to enforce this article by appropriate legislation.
8 See, e the same due process protection given defendants in criminal prosecutions, a juvenile court's holding may not be a criminal conviction. Because juvenile court findings are distinct from criminal convictions,'I juvenile court dispositions which include involuntary servitude may not be exempt under the Thirteenth Amendment.
As states have expanded their emphasis on punishment injuvenile justice, contradictions in Thirteenth Amendment interpretation have become more prevalent. This article addresses the central question of whether the Thirteenth Amendment's protection extends to juvenile delinquents. The purpose of this comment is not to argue for or against the imposition of compulsory labor on juvenile delinquents. Rather, this comment will focus on the conditions under which the Constitution permits compulsory labor in the context of juvenile adjudication, disposition, and commitment.
The first section of this comment briefly addresses the scope of the Thirteenth Amendment beyond slavery. Though not invoked as often as other constitutional protections, the right to be free from involuntary servitude has served to combat a wide range of social conditions, from peonage which existed at the amendment's inception,' 2 to forced labor camps which have existed to the present.' 3 This section discusses the legislative and judicial developments in the Thirteenth Amendment's scope which have defined the concept of "involuntary servitude" as it is presently applied. The next section of this comment addresses whether the explicit criminal punishment exception in the Thirteenth Amendment applies to juvenile delinquents. Involuntary work programs for defendants convicted in criminal court have long been held to be criminal punishments and thus constitutional under the Thirteenth Amendment.' 4 In several states, juveniles found delinquent' 5 are 14 For a judicial history of the criminal punishment exception applied to convict labor, see Draper v. Rhay, 315 F.2d 193 (9th Cir.), cert. denied, 375 U.S. 915 (1963) .
15 Most juvenile justice statutes use a different terminology than that of criminal law. Thus, criminals are prosecuted, and if found guilty of committing a crime are convicted and sentenced. Juveniles, on the other hand, may be adjudicated, found delinquent for having committed an offense, and are given a disposition rather than a sentence. See infra notes 110-23 and accompanying text. In this comment, I will use the term "juvenile" or "minor" to describe someone subject to the jurisdiction ofjuvenile court. The term 'juvenile delinquent" will denote a juvenile who has been found by that court to have committed an offense. also subject to dispositions whose purpose, at least in part, is to punish them for the violation of criminal statutes.' 6 Juvenile courts and juvenile detention centers may require delinquents to perform involuntary labor as part of their court disposition and commitment. 1 7 By analogy, some courts have reasoned that the imposition of involuntary servitude on juveniles adjudged delinquent falls within the criminal punishment exception to the Thirteenth Amendment. 18 This comment argues that such reasoning must fail because it ignores the constitutional distinctions between juvenile court adjudication and criminal court prosecution and sentencing.
Section three of this comment discusses the implicit exceptions to the Thirteenth Amendment which may justify the imposition of compulsory labor on juvenile delinquents. These exceptions, recognized at common law, include the state's imposition of servitude as a civic duty, as well as a parent or guardian's imposition of compulsory labor on children in his custody.' 9 Part A of this section addresses the civic duty exception, which exempts the government from the Thirteenth Amendment when it requires citizens to perform labor for the public welfare. 20 Some courts have suggested that juvenile court dispositions requiring the performance of labor to maintain juvenile detention facilities may be constitutional under this civic duty exception.
1
Part B of section three evaluates whether the courts may apply the Thirteenth Amendment's implied exception for parental guardians to the state in its adjudication, disposition, and commitment of juvenile delinquents. At common law, courts have exempted parents-and anyone acting as parents-from the prohibition of involuntary servitude as it applies to children in their custody. 2 2 Under the principle of parens patriae, the state assumes the role of a juvenile delinquent's parents because both the parents and the juvenile himself are presumed incapable of providing an environment which promotes the delinquent's best interests. 23 Courts have argued that the state, in its role as surrogate parent disciplining a juvenile delinquent, qualifies for the same implicit exception to the Thirteenth Amendment that applies to the parents and guardians of other juveniles. 24 As juvenile justice adopts the punitive nature of the criminal justice system, however, the government may act less as a surrogate parent and more as an adversary. 2 5 Some jurists have questioned whether, under any juvenile justice system, the government ever assumes the role of a surrogate parent acting in the child's best interest. Part four of this comment reviews the judiciary's attempts to develop guidelines for the imposition of involuntary servitude on juvenile delinquents. While some courts find compulsory labor incompatible with a delinquent's rehabilitation, 2 7 other courts find that required work programs may provide useful therapy.
28 Still other courts find that the Constitution permits states to use compulsory labor as a form of punishment, which may serve a role in the reformation of delinquents. 2 9 Consensus in this area has yet to be reached. The conclusion of this comment will briefly explain how the Thirteenth Amendment forces a more conscious development of the juvenile justice system. The imposition of involuntary servitude as criminal punishment will require the extension of all criminal due process safeguards to the juvenile court. Alternatively, society may choose to justify the imposition of compulsory labor on juvenile delinquents under the implicit exceptions to the Thirteenth Amendment. The legal prerequisites to these exceptions would force governments to restructure the juvenile justice system, focusing solely on the rehabilitative treatment of delinquents in the state's custody. Either choice represents a policy decision with a profound impact on the way our society views its children. passage but also guaranteed contention over its proper application in the years to come.
The framers of the Thirteenth Amendment did not expect that a mere declaration would bring an end to either slavery or involuntary servitude, so they explicitly provided for the enactment of supplemental legislation to enforce the amendment's substantive provisions. 3 6 Congress passed supplemental enforcement legislation in response to specific activities it identified as manifestations of involuntary servitude violating the Thirteenth Amendment. 3 7 For example, in 1867, Congress passed the original Peonage Act in an attempt to abolish peonage systems used primarily in the western territories to secure Mexican, Indian, and Chinese "coolie" labor. Congress also enacted the Padrone Statute of 1874,3 9 aimed at preventing the sale of immigrant Italian boys into involuntary servitude by parents willing to send a son to America in exchange for that child's labor. 40 Early in this century, Congress revised supplemental legislation to extend Thirteenth Amendment protection to people of all races, emphasizing the prohibition of the condition of involuntary servitude instead of the protection of a particular group of people.
4 t Yet some Thirteenth Amendment proponents believed that supplemental legislation should extend protection from involuntary servitude on the basis of a person's vulnerability to oppression. 4 2 These Congressmen intended to "enable the law to reach those who come here without being a party to the disposition of their services or the control of their rights whether they be children of irresponsible years and conditions or whether they be people who While supplemental legislation focused attention on what Congress considered to be the most prevalent violations of the Thirteenth Amendment, 4 6 the courts by necessity assumed a prominent role in the development of the Thirteenth Amendment's scope. The Supreme Court, in effect, required the judiciary to consider Thirteenth Amendment claims not contemplated by enforcement statutes when it held that the amendment is "self-executing without any ancillary legislation, so far as its terms are applicable to any existing state of circumstances." 4 7 Initially, the judiciary construed the limits of the Thirteenth Amendment by determining whether involutary servitude existed, "irrespective of the manner or authority by which it is created." '48 More recently, however, courts have shifted their analysis from defining what constitutes involuntary servitude to identifying the unconstitutional means to compel labor. 4 9 As this comment discusses, contemporary Thirteenth Amendment precedent suggests that compulsory labor arising from juvenile court adjudication, disposition, and commitment may fall within the definition of involuntary servitude.
Since the beginning of this century, courts have been reluctant to define the Thirteenth Amendment by limiting its application to a specific class of potential victims especially vulnerable to slavery or involuntary servitude. 50 Instead, the Thirteenth Amendment represents "the denunciation of a condition, and not a declaration in favor of a particular people." 5 1 By focusing their analyses on the 44 See id. at 877-83. 45 Id. 46 condition of involuntary servitude, rather than on the characterization of a limited class of potential victims, the courts were able to extend Thirteenth Amendment protection to situations involving "coercion and oppression, in varying circumstances" beyond the paradigm of black slavery. 5 2 This approach left the scope of the Thirteenth Amendment very broad, but it did not provide a positive test for determining the constitutional limits of involuntary servitude.
In the past thirty years, courts have struggled to interpret the scope of the prohibition on involuntary servitude. "While the general spirit of the phrase 'involuntary servitude' is easily comprehended, the exact range of conditions it prohibits is harder to define." 53 Rather than attempting to define the conditions which constitute involuntary servitude, contemporary judicial interpretation has focused on the means of coercion used to compel labor in determining the scope of Thirteenth Amendment protection. For example, in United States v. Shackney, 54 Judge Friendly found that involuntary servitude could result only from labor compelled by the use or threat of physical force or by the legal threat of imprisonment. 55 While this standard appears to set the objective parameters of involuntary servitude, the Shackney court's analysis explicitly permits judicial consideration of the victim's subjective belief in the threat of the coercion at issue.
56
Other circuits have suggested that a court's test for involuntary servitude should give even more weight to the victim's perception of coercion. 57 For example, the Ninth Circuit accorded perceived or psychological coercion the same legal status as physical and legal coercion in its analysis of involuntary servitude. 5 8 Yet the Ninth Circuit found that the Shackney test, limited to proof of physical or legal coercion, failed to recognize both the historically mandated breadth of Thirteenth Amendment protection, as well as the need for an evolving standard of involuntary servitude. 59 "the methods of subjugating people's wills have changed from blatant slavery to more subtle, if equally effective, forms of coercion."
60
The Ninth Circuit's test for involuntary servitude required only a finding that the will of the victim had been subjugated, by whatever means, to the extent that the victim believed he had no alternative but to perform the labor.
6 1
More recently, the Sixth Circuit limited the psychological coercion test so that it applied only to those people inherently vulnerable to coercion: minors, foreign-speaking immigrants, and the mentally incompetent. 6 2 The Sixth Circuit found this group analogous to the class of persons lacking the capacity to contract, so the court allowed psychological coercion to serve as proof of involuntary servitude in this context. 6 3 In this manner, the Sixth Circuit attempted to harmonize the Shackney court's criteria of physical and legal coercion with the Ninth Circuit's more subjective psychological test.64
While the Supreme Court affirmed the Sixth Circuit's ruling, it rejected as too broad a test which relied upon the victim's state of mind to define the limits of involuntary servitude. 6 5 The Court acknowledged that "the vulnerabilities of the victims are relevant" in determining the existence of involuntary servitude, but it held that the victim's subjective belief could be used only to establish the credibility of the physical and legal coercion prohibited in Shackney. 66 Although we can be sure that Congress intended [the Thirteenth Amendment] to prohibit" 'slavelike' conditions of servitude," we have no indication that Congress thought that conditions maintained by means other than by the use or threatened use of physical or legal coercion were "slavelike." Whether other conditions are so intolerable that they, too, should be deemed involuntary is a value judgment that we think is best left for Congress. Instead of defining involuntary servitude by example, the Supreme Court construed the Thirteenth Amendment to prohibit labor compelled by the "use or threat of physical restraint or injury, or the use or threat of coercion through law or the legal process." 68 The Court restricted the standard of involuntary servitude because it recognized that a definition which included labor compelled by psychological coercion "would appear to criminalize a broad range of day-to-day activity." 69 Activities which would be prohibited under the psychological coercion standard might include a parent's use of emotional influence over his offspring (both minor and adult children), a political leader's use of intellectual influence over campaign volunteers, and a religious leader's use of spiritual influence over a congregation. 70 Ironically, the Supreme Court's Kozminski test appears to render unconstitutional another activity which society has accepted as routine, viz., the imposition of compulsory labor on juvenile delinquents by the juvenile justice system. By definition, juvenile court orders which require juvenile delinquents to perform compulsory labor constitute "the use or threat of coercion through law or the legal process." 7 ' In fact, juvenile court orders requiring the performance of community service 72 or participation in work programs administered by a juvenile detention center 7 3 are commonplace in the juvenile justice system. For example, an Illinois appellate court affirmed a juvenile court judge's order compelling a juvenile delinquent to perform public service work or to obtain private employment in order to make restitution to victims. 74 In addition, the appellate court approved the imposition of additional periods of confinement for failure to comply with the juvenile court's orders. 7 5 Furthermore, juvenile detention center staff members systematically employ "the use or threat of physical restraint" or the "use or threat of coercion through law" in their efforts to compel participation in detention center work programs. For example, under some juvenile justice administrative policies, a delinquent who refuses to participate in compulsory detention center work programs may be confined to a "solitary" cell or subjected to a hearing before ajuvenile court judge, who may increase the delinquent's period of commitment to the detention center as a penalty for refusing to work. 7 6 II. THE THIRTEENTH AMENDMENT'S CRIMINAL PUNISHMENT
EXCEPTION
As the above examples illustrate, the juvenile justice system's imposition of compulsory labor on delinquents meets the Kozminski court's definition of involuntary servitude. Consequently, this imposition of involuntary servitude must be found unconstitutional unless it qualifies as an exception to the Thirteenth Amendment. One possible basis for the exemption of juvenile delinquents from the Thirteenth Amendment's protection may be the amendment's explicit criminal punishment exception, which prohibits involuntary servitude "except as a punishment for crime whereof the party shall have been duly convicted." 77 Applying this exception to juvenile delinquents requires the characterization of delinquent disposition and confinement as a form of punishment for criminal behavior. Furthermore, application of the criminal punishment exception also depends upon whether juvenile court adjudication meets the "duly convicted" qualification in the Thirteenth Amendment.
A. THE EXPLICIT CRIMINAL PUNISHMENT PREREQUISITE AND JUVENILE COURT DISPOSITIONS
In the United States, a separate system ofjuvenile justice arose from the "belief that juveniles were different from adults and needed to be protected, nurtured, and treated, rather than held completely responsible and punished for their wrongdoing." 7 8 Courts recognized the legislative intent to promote rehabilitation, not retribution, through juvenile justice statutes:
Hence the state legislative judgment not to stigmatize the juvenile delinquent by branding him a criminal; his conduct is not deemed so blameworthy that punishment is required to deter him or others. they may be sent to training schools or camps to receive education and treatment. 8 0 In distinguishing juvenile justice from criminal justice, somejurists have concentrated intensely on the statutory language carried over from the past. Yet, the emphasis on differentiating juvenile delinquents from criminal convicts has prevented some jurists from sufficiently acknowledging the shifting focus of juvenile justice. 8 ' Despite more than a century of treating delinquency with rehabilitative programs, the juvenile justice system has failed to meet the public's expectations. 8 
85
Other states also recognize punishment explicitly as part of the raison detre of the juvenile justice system. For example, the Illinois Juvenile Court Act authorizes juvenile court judges to impose punishments on delinquents, including participation in community service programs and labor in private employment for the provision of restitution to victims. 8 6 By its incorporation of the Illinois criminal justice code, this Act also empowers juvenile court judges to impose 82 The President's Commission on Law Enforcement and Administration of Justice, Task Force Report: Juvenile Delinquency and Youth Crime, at 7-9 (1967), cited in McKe/ver, 403 U.S. at 544 (noting the report as a "devastating commentary upon the system's failures as a whole"). 83 McKeiver, 403 U.S. at 544 (arguing that a lack of funding, a lack of concern and poor administration prevented the proper implementation of rehabilitative programs). 84 See Feld, supra note 1, at 692 (noting that punishment has displaced treatment as the premise for confining juvenile delinquents); and see generally id. at 708-18. 85 Due to the increased emphasis on punishment, juvenile adjudication may result in the imposition of determinate periods of confinement as well as compulsory labor. 8 8 Yet, some courts still deny that such juvenile court dispositions necessarily constitute a form of punishment. 8 9 For example, one litigant challenged a state's imposition of forced labor resulting from a juvenile court disposition. 9 0 He argued in part that the delinquency proceedings and subsequent disposition amounted to criminal prosecution in violation of Texas juvenile justice statutes, and that, in any event, the criminal punishment exception could not apply to juvenile delinquents. 9 1 Rejecting his first claim, the court relied on its literal interpretation of the statute regulating the juvenile court disposition at issue:
[ This same judge, however, found that the "quasi-criminal" nature of the juvenile justice system casts the appellant's disposition as a form of punishment within the scope of the criminal punishment exception to the Thirteenth Amendment. Some courts, however, have probed beyond a strictly textual interpretation of statutes to determine a delinquent's constitutional rights, finding that "[1]ittle, indeed, is to be gained by any attempt simplistically to call the juvenile court proceeding either 'civil' or 'criminal'." 9 4 Such courts have applied a broader construction of legislative intent both to distinguish and to analogize juvenile court and criminal court proceedings. 9 5 As a federal district judge observed, "Declaring that juveniles confined at [youth centers] are prisoners or civilly committed persons should not control the out-come of this [Thirteenth Amendment] constitutional claim. Rather, the justification for confining juveniles should determine the appropriateness of work assignments for [juvenile detention center] residents." 9 6 Courts have relied on the increasing punitive emphasis in juvenile justice as grounds for applying the Thirteenth Amendment's criminal punishment exception. As early as 1974, a state court found that "the quasi-criminal aspects of juvenile law" justified the imposition of involuntary servitude on juvenile delinquents under the amendment's criminal punishment exception. 9 7 In rejecting a claim that juvenile court-ordered community service violated the Thirteenth Amendment, a Washington court cited the punitive goals listed in that state's juvenile justice statute. 98 "Given these similarities with the adult criminal justice system, we hold that the juvenile disposition order did constitute 'punishment for crime' sufficient to fall within the constitutional exception to involuntary servitude." 9 9
As a result of the conflict between the revised punitive goals and the rehabilitative aims which remain, the courts disagree about the intent of juvenile justice statutes and about what effect this intent has on a juvenile delinquent's constitutional rights. 1 0 0 For example, in determining which constitutional standards to apply to juvenile confinement, some federal courts found delinquents equivalent to criminal convicts, 10 1 while others distinguished juveniles due to the rehabilitative goals of juvenile justice statutes. 10 2 Most courts would agree that "[t]he status of the detainees determines the appropriate standard for evaluating the conditions of confinement."' 0 3 Yet, the judicial conflict over the roles played by punishment and rehabilitation in juvenile justice suggests that the courts have failed to recognize the Thirteenth Amendment protection owed to minors adjudicated in juvenile court.
B. THE "DULY CONVICTED" REQUIREMENT AND JUVENILE

ADJUDICATION
While the criminal punishment exception to the Thirteenth Amendment allows the imposition of involuntary servitude, the amendment stipulates that the punishment must result from a "crime whereof the party shall have been duly convicted." 1 0 4 Consequently, courts must find that juvenile adjudication meets this "duly convicted" requirement of the Thirteenth Amendment in order to apply the exception to juvenile delinquents. Some courts, by analogizing the language and intent of juvenile justice statutes to the criminal justice code, have found that juvenile adjudication meets this requirement. 1 0 5 Alternatively, courts have compared the consequences ofjuvenile adjudications versus criminal prosecutions to determine whether juvenile court proceedings meet the "duly convicted" requirement. 1 06 Through both modes of analysis, courts have recognized that the more punitive aspects of delinquency proceedings justify the extension of certain criminal due process safeguards to the accused in juvenile court.' 0 7 Still, courts have denied juveniles some of the most fundamental rights afforded criminal defendants, 0 8 on the grounds that society has refused to abandon completely the rehabilitative premise of the juvenile justice system.' 0 9
In their attempts to differentiate the administration of juvenile and criminal justice, the courts have contrasted the flexible process of juvenile adjudication from the constitutionally mandated proce-104 U.S. CONST dures of criminal prosecution.°1 0 By acknowledging that juvenile adjudication and disposition are not equivalent to criminal prosecution and conviction, the judiciary has confirmed that juvenile delinquents are accorded a different constitutional status than that of a criminal defendant who is prosecuted, convicted, and sentenced."'I As the Thirteenth Amendment's stated exception applies only to a person who has been "duly convicted" of a crime, proof that juvenile court procedures do not meet the constitutional due process requirements for criminal prosecution and conviction precludes application of the criminal punishment exception to juvenile delinquents.
Courts have found the conditions of the "duly convicted" requirement to be met "[w]here a person is duly tried, convicted, sentenced and imprisoned for crime.
... 112 Challenges against the imposition of compulsory labor have failed where the plaintiff, a prison inmate, contested an out-of-prison work release program, as well as where a prisoner contested forced labor while his conviction was on appeal. 1 4 In contrast, the Due Process Clause prohibits any punishment of pre-trial detainees. 1 5 Both trial and appellate courts have acknowledged that the Thirteenth Amendment prohibition of involuntary servitude extends to persons detained for reasons not related to criminal conviction. 1 16 For example, the criminal punishment exception does not apply to a person committed to a state institution for treatment of a narcotics addiction." criminal sanctions, such as compulsory labor, only as a result of a criminal conviction, "" and not merely as a consequence of commitment to a state institution." 9 To determine whether juvenile court adjudication meets the "duly convicted" requirement of the criminal punishment exception, some courts have relied upon statutory analysis. 120 Juvenile justice statutes often employ terminology distinct from the language of criminal law.1 2 ' For example, juvenile offenders are not "prosecuted" at "trial" and "convicted" upon being found "guilty" of "crimes."' 122 Instead, juvenile court judges preside over adjudications where they determine whether ajuvenile is delinquent for having committed an offense. State courts, however, have employed their interpretations of juvenile justice statutes both to contrast and to analogize delinquency proceedings and criminal prosecution. 124 For example, the Supreme Court of Washington characterized the state's juvenile justice statutes as both punitive and rehabilitative, and on that basis it distinguished juvenile court adjudication from the unequivocally punitive mechanism of criminal prosecution. 125 Incongruously, a Washington appellate court cited the same characterization of the statute's quasi-punitive elements to justify the application of the criminal punishment exception against juvenile delinquents.
6
Three years later, the state supreme court expediently applied its previous characterization to justify longer, presumably more rehabilitative, periods of confinement for juveniles than for criminal defendants convicted for committing the identical acts.' 2 7 Yet, less than eighteen months later the same court acknowledged the juvenile justice system's evolution from a "parens patriae scheme to one more akin to adult criminal proceedings," and it consequently upheld the use of criminal defense pleadings in "juvenile proceedings that are criminal in nature."' 128 Through their interpretation of the intent of juvenile justice statutes as "somewhere midway between the poles of rehabilitation and retribution," 12 9 the lower courts have subjected juvenile delinquents to criminal punishment without giving them the benefit of all the due process safeguards constitutionally guaranteed to criminal defendants.' 3 0
The Supreme Court, through its failure to reconcile the confliciting punitive and rehabilitative aspects of juvenile adjudication, has also produced such constitutionally anomalous results. The Court initially responded to increasingly punitive juvenile justice, statutes by extending many due process safeguards to delinquency proceedings.' 3 ' The Court reasoned that "civil labels and good intentions do not themselves obviate the need for criminal due process safeguards in juvenile courts, for ' [a] proceeding where the issue is whether the child will be found "delinquent" and subjected to the loss of his liberty for years is comparable in seriousness to a felony prosecution.' "1132 Recognizing a need to balance the rehabilitative goals of juvenile justice with the punitive consequences of juvenile adjudication and disposition, the Court extended to juvenile delinquents such procedural safeguards as the reasonable doubt standard of proof, 13 3 the right to counsel' 3 4 and cross-examination of witnesses, 3 5 as well as the privilege against selfincrimination. '
Despite its acknowledgement of the increasingly punitive nature of juvenile justice, the Court has refused to extend to juveniles all the constitutional safeguards afforded criminal defendants beof his offense). The court explicitly rejected Fourteenth Amendment equal protection arguments relating to the practices of juvenile court disposition. Id. cause it fears that this would put the criminal imprimatur on juvenile delinquency proceedings. 1 3 7 For example, the Court withheld from delinquents the Sixth Amendment right to a jury trial, implying that juries would be less forgiving of delinquents and would somehow undermine the treatment orientation of juvenile adjudication.
138
The Court also held that more stringent guidelines concerning the detention ofjuveniles pending adjudication furthered the rehabilitative goals of juvenile justice.
1 3 9
The Supreme Court has thus applied a balancing approach to justify increased procedural safeguards protecting juvenile delinquents from some of the punitive consequences of juvenile justice, without extending to delinquents all of the constitutional safeguards accorded criminal defendants. 140 This balancing approach, however, offers little guidance to the lower courts in their interpretation of a juvenile delinquent's constitutional rights. Rather than relying on the well-developed standards of criminal due process, the Supreme Court has determined which constitutional rights apply to juvenile delinquents on the basis of "fundamental fairness" and the Court's desire to sustain the rehabilitative goals of juvenile justice long abandoned by many states.' 4 1
In the abstract, then, a state may not impose criminal deprivations of liberty on juveniles absent a criminal conviction reached through due process. 14 2 In practice, however, courts have not reached a consensus on which constitutional rights apply to the adjudication and disposition of juvenile delinquents. For example, courts have extended to delinquents the Sixth Amendment rights to counsel and confrontation of witnesses, while at the same time witholding the Sixth Amendment right to a jury trial. Just as incongruous is the decision to give alleged delinquents Fourteenth Amendment protection from the pre-adjudicatory punishment, 1 43 while the same juveniles possess fewer rights than criminals with re-137 Schall v. Martin, 467 U.S. 253, 263 (1984) . 138 McKeiver v. Pennsylvania, 403 U.S. 528, 547 (1971). Ironically, conservatives on the Court feared that any depiction ofjuvenile court adjudication as a criminal process would harm the still viable goal of rehabilitation, while more liberal jurists urged the bench to extend constitutional protections to juveniles subjected to more punitive juvenile justice laws. Id. at 559 (Douglas, J., dissenting).
139 Schall, 467 U.S. at 264-68. 140 Id. at 257 n. spect to pre-trial detention.
14 4
While thejudiciary examines the statutory language, intent, and practices of juvenile adjudication, it ignores the constitutional significance of withholding from juvenile delinquents a fundamental due process safeguard. "Any institutional rules that amount to punishment of those involuntarily confined prior to an adjudication of guilt of criminal wrongdoing are violative of the due process clause per se."' 14 5 The Sixth Amendment guarantees the right to a jury trial in all criminal prosecutions. 4 6 The Thirteenth Amendment prohibits the imposition of involuntary servitude "except as a punishment for crime whereof the party shall have been duly convicted."' 14 7 At a minimum, then, the judiciary must afford juveniles the right to a jury trial in delinquency proceedings before juvenile court adjudication can be considered criminal prosecution for purposes of constitutional law.
Whether our society should treat juvenile offenders like their adult counterparts properly concerns a legislative debate over the competing normative values of rehabilitation and punishment. But what fundamental rights our judicial system must recognize for criminal defendants, and non-criminal detainees as well, is mandated by the Constitution. Until juvenile delinquents receive the same due process safeguards provided in criminal prosecutions, juvenile court adjudication and disposition does not meet the "duly convicted" requirement of the Thirteenth Amendment's criminal punishment exception.
III. IMPLICIT EXCEPTIONS TO THE THIRTEENTH AMENDMENT
In addition to the Thirteenth Amendment's explicit exception for criminal punishment, the judiciary has recognized a number of contexts in which the prohibition of involuntary servitude does not apply. The Supreme Court acknowledged that certain traditional servitude relationships are beyond the scope of constitutional interference:
It is clear, however, that the amendment was not intended to introduce any novel doctrine with respect to certain descriptions of service which have always been treated as exceptional, such as military and naval enlistments, or to disturb the right of parents and guardians to the custody of their minor children or wards.... To say that persons engaged in a public service are not within the amendment is to admit that there 144 Schall, 467 U.S. at 263.
145 Milonas, 691 F.2d at 942 n.10. See also supra note 142.
are exceptions to its general language, and the further question is at once presented, where shall the line be drawn? We know of no better answer to make than to say that services which have from time immemorial been treated as exceptional shall not be regarded as within its purview.
1 48
As the Court failed to provide criteria for determining which services were implicitly exempt, exceptions to the prohibition of involuntary solitude seemed limitless. Rather than establish guidelines, some courts merely relied on the "recognized exceptional status" of such persons as "sailors ... soldiers ... minors, apprentices, idiots, and lunatics" to justify their exception from Thirteenth Amendment protection. 149 Over time, however, courts have articulated the rationale by which the state may constitutionally impose involuntary servitude. For example, the Thirteenth Amendment does not apply to compulsory labor in the performance of civic duties. 150 As Congress meant to prohibit only those forms of compulsory labor that restricted liberty, the Supreme Court reasoned, the Thirteenth Amendment ''was not intended to interdict those duties which individuals owe to the state," which promotes its citizens' liberty.
1 5 1 Furthermore, courts have held that the Thirteenth Amendment may not apply to compulsory labor imposed upon persons legally held in protective custody.
1 5 2 In its role as parens patriae, the state may determine that compulsory labor serves as a form of rehabilitation which promotes the welfare of persons in state custody. 153 Courts have suggested that both of these Thirteenth Amendment exceptions, civic duty and parens patriae, may permit the state to impose compulsory labor on juvenile delinquents in its custody.
15 4 Yet both of these exceptions also imply conditions which must be met by the state before it becomes exempt from the prohi- 15 6 Consequently, whether the civic duty and parens patriae exceptions apply to juvenile delinquents depends upon the extent to which the state's imposition of involuntary servitude satisfies these conditions.
A.
THE CIVIC DUTY EXCEPTION
The Court has recognized the civic duty exception to uphold compulsory participation in public works projects, 1 5 7 the military draft and service,' 58 as well as alternative service for conscientious objectors.' 59 These cases of compulsory labor arise from a citizen's social compact with the state, and they fulfill compelling interests in the protection and development of society. More recently, the civic duty exception has been applied to state programs which impose compulsory labor on people to help defray the costs of state institutions from which they specifically benefit. For example, one federal court waived Thirteenth Amendment protection and approved mandatory labor for high school students, based on the state's interest in fiscal savings.' 60 Yet, courts disagree whether the civic duty exception justifies the imposition of compulsory labor on juvenile delinquents. Courts have disagreed, too, whether the parens patriae exception justifies involuntary servitude in the rehabilitation of juvenile delinquents.' 6 5 Some courts recognize that the state as parens patriae may impose compulsory labor based on its " 'legitimate authority for the control and education of children, since a child may be subjected to restraints that may be necessary for his proper education and discipline that could not be applied to adults.' " 166 At least one influential jurist, Justice Marshall, has criticized the parens patriae analogy between a state's confinement of a juvenile delinquent and the supervision provided in that child's home:
[The] characterization of preventive detention as merely a transfer of custody from a parent or guardian to the State is difficult to take seriously. Surely there is a qualitative difference between imprisonment and the condition of being subject to the supervision and control of an adult who has one's best interests at heart.' 6 7
While courts have recognized the state's parens patriae interest as exempt from the Thirteenth Amendment, they have sharply disagreed over the extent to which that interest justifies the imposition of compulsory labor on juvenile delinquents. Some courts find that the state has a duty under parens patriae to provide juveniles with rehabilitative treatment, 6 8 which would strictly limit the amount and types of compulsory labor justified as being in the child's best interest.
Analogizing the confinement of a juvenile delinquents to the involuntary commitment of mental patients, one court held that due process limited a state's juvenile justice practices to programs which were reasonably related to a delinquent's treatment and rehabilitation.1 69 Another court similarly held that "[w]hen a state assumes the place of ajuvenile's parents, it assumes as well the parental duties, and its treatment ofjuveniles should, so far as can be reasonably required, be what proper parental care would provide."' 170 This standard affords juvenile delinquents the right to "individualized care and treatment" that meets the minimum standards approved by the trial court. In contrast, many courts reject the notion that parens patriae confinement of juvenile delinquents restricts the state's use of compulsory labor to rehabilitation programs. 172 Instead, the state may decide what types of work programs are in the delinquent's best interest, limited only by the Eighth Amendment prohibition of cruel and unusual punishment. 7 3 Another court suggests that national standards, provided by experts in juvenile corrections, serve as presumptively valid guidelines which limit a state's detention practices. 174 Such guidelines, if they exist, likely discuss the extent to which states may impose compulsory labor on juvenile delinquents. Yet, no court has cited national standards adopted by either the federal or state judiciary. This lack of consensus is hardly surprising because juvenile justice administrators exercise "a substitute parental control for which there can be no particularized criteria."' 175 If it is human nature to criticize how parents raise their children, then people are even quicker to denounce the effectiveness of surrogates.
IV. THE FORMULATION OF GUIDELINES
While there is no consensus on the extent to which parens patriae justifies compulsory labor, the Supreme Court has acknowledged that for people involuntarily committed by the state, "the nature and duration of commitment bear some reasonable relation to the purpose for which the individual is committed." 1 7 6 Assuming, as the Court does, that juvenile justice programs retain some rehabilitative purpose, 17 7 then juvenile delinquents in detention centers must be treated differently than criminal convicts in prison. "When a person is institutionalized-and wholly dependent on the state-... a duty to provide certain services and care does exist, although even then a State necessarily has considerable discretion in determining the nature and scope of its responsibilities."'
178
Federal courts have managed to escape the formulation of consistent guidelines for the imposition of involuntary servitude on juvenile delinquents, despite a canon of constitutional review which requires the delineation of objective standards.' 79 Federal courts may hesitate to exercise their equitable powers to enact guidelines because many juvenile court judges retain jurisdiction to amend dispositions sua sponte.' 80 Furthermore, federal courts may refrain from intervening where the juvenile delinquent has not exhausted avenues for relief provided by the state.' 8 ' Yet, federal courts recognize their obligation to review the consequences ofjuvenile court dispositions, especially where state officials countenance the practices challenged on constitutional grounds. 8 2 In reviewing the state-sanctioned imposition of involuntary servitude on juvenile delinquents, federal courts must establish guidelines which protect the juveniles' constitutional rights without infringing on the states' right to adopt and administer their own juvenile justice policies.
overstep the bounds of federal jurisdiction as it is difficult to formulate rules which have no constitutional loopholes. For example, one circuit court noted the overzealousness of a trial judge in setting regulations to be implemented by a defendant juvenile detention center: "[N]othing we can find in the due process clause ... or in Supreme Court decisions authorizes a federal district judge to establish candle power at desk level of reading lamps, proscribe pink pajamas, or order the superintendent of the institution to maintain seasonal temperatures appropriate for resort hotels." 18 4 On the other hand, policies which broadly outlaw punishment and promote rehabilitation may not go far enough to prevent the imposition of involuntary servitude under the parens patriae rationale. One juvenile detention center ran a "vocational program" in which half the students were merely assigned to work crews and compelled to perform manual labor, without even a pretense of training or instruction.1 8 5 The chief administrator at another juvenile detention facility imposed "useless," "strenuous," and "degrading" field labor on delinquents, punishing those who would not participate in the work with beatings and tear gas assaults. 186 This administrator attempted to justify the imposition of "such unproductive and humiliating labor" by explaining that "anything that helps the staff control the boys is therapeutic." 18 7 In response to the unconstitutional policies administered at this detention center, the district court drafted rules for the Texas Youth Council (TYC), which the court believed would put an end to Thirteenth Amendment violations:
Students in TYC facilities shall not be required to perform work of any kind (other than academic school work) unless (1) the work is reasonably related to the student's housekeeping or personal hygienic needs and is equitably shared by the other students in that program or facility, (2) the work is part of an approved vocationally oriented program for the student, (3) the work is in furtherance of the maintenance of the facility and is in lieu of restitution for property damage committed by the student or is routine clean-up which is equitably shared by all the students, (4) the student volunteered for the work assignment, or (5)the student is being compensated for the work assignment.
18 8
After ten years of litigation, as well as careful consideration by 184 Id. Some courts have rejected the notion that parens patriae could ever serve as a justification for the imposition of compulsory labor on juvenile delinquents.19
3 Rather than equate all forms of involuntary servitude with punishment, other courts have characterized juvenile court dispositions of compulsory labor as part of the rehabilitation process.1 9 4 For example, one court upheld a juvenile court's imposition of community service work under the parens patriae exception, by noting the therapeutic effect such a disposition was meant to have:
As the trial judge stated: "This is specific action designed to foster in him an understanding that he's got some responsibilities and what it takes to create something as opposed to going around destroying things." (T. 28). It is constructive rather than punitive. It comes within the mandate that juvenile court judges are to make such disposition of a delinquent child as is "best suited to his treatment, rehabilitation, and welfare." Code Ann. § 24A-2302.1 95 The reviewing court, however, felt it necessary to justify the community service work on other grounds as well, and paradoxically claimed that the disposition fell under the criminal punishment exception to the Thirteenth Amendment. 196 Another court which upheld the parens patriae imposition of community service similarly diluted its opinion by noting that the record did not provide evidence of court-ordered labor and that community service may have required only attendance at an educational seminar. 19 7 Finally, an even more extreme view holds that "[d]isciplinary measures and punishment are an integral part of the rehabilitative process" for juvenile delinquents. While the imposition of compulsory labor on juvenile delinquents may not always be therapeutic, it may not always be punitive either. Constitutional interpretation of compulsory labor in the treatment of delinquents is extremely difficult, because "Federal Courts are tribunals of limited jurisdiction, and ... matters such as the wholesale reform of the juvenile justice system are not within its competence or expertise."' 19 9 Perhaps the best the federal bench can do to limit institutional abuses of power is to restrict the disciplinary practices used at juvenile detention centers, 20 0 and to require administrators to provide accredited programs of rehabilitation and professional assessment to ensure the progress of each delinquent. 20 1 As one court noted, the imposition of compulsory work programs as both rehabilitative and disciplinary treatment may not be mutually exclusive. " [W] e conclude that the truth lies somewhere between Plaintiffs' contentions to the effect that conditions at the juvenile facilities resemble the Black Hole of Calcutta and Defendants' version that they approximate a Hollywood version of Father Flanagan's Boys' Town." 20 2
V. CONCLUSION
Over the past twenty-five years, juvenile justice systems have become progressively more retributive in their goals as well as in their methods. One manifestation of the growing punitive nature of juvenile justice is the states' imposition of compulsory labor onjuvenile delinquents. Compulsory labor programs may fulfill several goals in juvenile justice simultaneously: the acknowledgement of society's desire for offender accountability, the provision of restitution in the form of payment to victims or the performance of related community service, and the instillment of values and moral respon-sibility in delinquents through the discipline of work. Whatever its purpose, the imposition of compulsory labor on delinquents through present juvenile justice systems does not comport with the Thirteenth Amendment's prohibition of involuntary servitude.
Supporters of punitive juvenile justice advocate compulsory labor for delinquents under the Thirteenth Amendment's criminal punishment exception. Juveniles, like criminal defendants, must be "duly convicted" of a crime before this constitutional exception will apply. While some states provide juveniles with many procedural safeguards, no juvenile justice system affords alleged delinquents the same due process guaranteed to criminal defendants by the constitution. Until juvenile justice systems can pass constitutional muster, the imposition of compulsory labor on delinquents cannot be justified by the Thirteenth Amendment's criminal punishment exception.
Alternatively, some courts suggest that the government may justify compulsory labor for delinquents as an exercise of the state's power under parens patriae. Yet, reformers who advocate compulsory labor as therapeutic treatment in the juvenile's best interest must rebut the Thirteenth Amendment's presumption that involuntary servitude is oppressive and punitive rather than rehabilitative. To meet this burden of proof, juvenile justice systems would have to provide individualized treatment programs. Such an undertaking would require tremendous political and financial commitments from our society, as well as the government's perseverance to gain the long-term benefits of such rehabilitative programs. Yet these obstacles pale in comparison to the social costs of crime, unemployment, and illiteracy, which are the adult products ofjuvenile delinquency.
Under today's juvenile justice system, "there may be grounds for concern that the child receives the worst of both worlds: that he gets neither the protections accorded to adults nor the solicitous care and regenerative treatment postulated for children." 20 3 By helping to alleviate this problem, the Thirteenth Amendment may serve yet again as a catalyst for social reform. DONALD C. HANCOCK
